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ORIGINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

RECEIVED
eeT 30 1997

FEDaW. COMMUNICATIONS COMMISSION
OFFICE OF THE SECRETARY

In the Matter of

Preemption of State and Local Zoning and
Land Use Restrictions on the Siting,
Placement and Construction of Broadcast
Station Transmission Facilities

)
)
)
)
)
)

MM Docket No. 97-182

COMMENTS OF BEAVERKETTLE COMPANY,
dba WHBC, WHBC-FM RADIO

I. Introduction

Beaverkettle Company, owner and operator of radio stations WHBC (AM) and
WHBC-FM, is the holder of a current construction permit to improve its AM facilities by
increasing power from 5 KW to 15 KW, in an effort to deliver a higher quality,
interference free service to the communities we serve. In order to implement the
construction permit, Beaverkettle needs to erect two additional 330 foot AM towers at its
existing transmitter site, which already has three towers. These comments will support
the concept of FCC preemption of certain local zoning restrictions in situations such as
ours.

Although Beaverkettle seeks only to add two relatively short AM towers to an
existing tower site, we have encountered a local zoning obstacle. In our case, the local
zoning board is requiring that we pursue a zoning change as well as apply for a
Conditional Use Permit, a process which, by their own admission, will take at least six
months. In addition, we have been informed that the prescribed process will not
guarantee the required permits.

Local zoning boards have found themselves in a situation where they must curtail
and control the proliferation of Cellular and Personal Wireless Services towers which
now clutter the landscape. It appears that an unintended effect of the 1996
Telecommunications Act is that non-wireless telecommunications facilities such as
broadcast are finding it more difficult to obtain zoning approvals, as a result of changes in
local zoning regulations, as local authorities try to comply with the act. Although the
1996 Telecommunications Act provides some guidance for zoning in the handling of
PWS facilities, no such guidance exists for Broadcast facilities. A local Zoning Inspector
shared his frustration and concern over this, and indicated his hope that federal guidelines
be forthcoming for all telecommunications towers licensed by the FCC.



Under Ohio law, local zoning authorities could handle broadcast facilities
proposals more easily if we were Public Utilities, but we are not. Therefore, guidance
and involvement by FCC in these matters is definitely needed.

II. Zonin~ Delays

Delays caused by zoning problems, when added to the time required to obtain
local building permits, result in broadcasters' filing for extensions oftheir FCC
construction permits and cause undue delays in providing or improving broadcast
services to the communities they serve. In the case described herein, six months
minimum processing time for zoning approval amounts to a third of the valid time for the
construction permit.

Beaverkettle believes that the time limits for local government action stated in the
Petitioner's proposed preemption rules are reasonable.

III. Cate~orical Preemption

We also agree that local restrictions based on health effects of RF emissions,
interference to other services and consumer electronic devices and tower marking and
lighting should be categorically preempted, provided the broadcast facility is in FCC and
FAA compliance in these areas. Federal authorities clearly have jurisdiction in these
matters.

III. Denials and Declaratory Rulin~

We agree that local authorities should be required to demonstrate that any
regulation restricting a broadcast licensee's ability to build or modify their transmission
facilities is reasonable in the context of clearly defined health or safety objectives. Also,
it appears reasonable to us that any local zoning denial be in writing, and that a
broadcaster adversely affected by such a denial be able to petition the FCC for a
Declaratory Ruling in the matter. We believe that arbitration in these matters is an
appropriate role for the FCC.

IV. SCQPe ofPreemption

Any state and local preemption laws should apply to all broadcasters licensed and
regulated under Part 73 ofthe FCC rules. Preemption under this proposed rulemaking
should not be limited to the needs of an early rollout ofDTV.

It should be emphasized that broadcasters, because oftheir unique role as
providers of a significant free public service to the communities they serve, need to be
recognized by state and local authorities as such. A distinction should be drawn between
broadcasters and wireless operators. Broadcasters serve the entire community in which
they operate. Although personal wireless services provide a need, it cannot be compared
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to services provided by broadcasters. Therefore, broadcaster requests to local zoning
authorities should be treated somewhat differently than regulations pertaining to
telecommunications towers in general. This is particularly true when, as in our case, a
broadcaster seeks only to improve facilities at an already existing site.

'I. j\estbetics

Beaverkettle Company believes that local zoning does have a place in the siting of
broadcast facilities in certain areas. Zoning authorities have a perfect right, even an
obligation, to impose reasonable standards on broadcast and telecommunications
facilities. These standards would include required property line setbacks, property
maintenance and upkeep, fencing requirements and issues of health and safety other than
RF emissions, interference standards and tower lighting and marking when these are
required by FCC and FAA.

'II. Summary

Generally, we endorse the Petitioner's request for proposed preemption rules. We
believe that these rules should cover all Part 73 broadcasters. We do not believe that the
rules should in any way be limited to the requirements imposed by DT\' implementation.

We believe that the unique position ofbroadcasters as providers of an important
free public service to the communities they serve should be considered in the application
of local zoning rules pertaining to telecommunications towers.

Respectfully submitted,

BEA'IERKETTLE COMPANY,

~~
Raymond C. HexamerP:::<

~~e$,...,........~_
William C. Glasser
Director ofEngineering

October 28, 1997
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